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आदेश/ ORDER 

 
PER SATBEER SINGH GODARA, J.M. : 
 

 
  These assessee’s twin appeals ITA.Nos.92 & 

97/PUN./2020 for assessment years 2012-13 and 2013-14 

arise against the CIT(A)-2, Nashik's separate orders, both 

dated 20.11.2019 passed in case nos.Nsk/CIT(A)-2/80/2015-

16 and Nsk/CIT(A)-2/268/ 2015-16, respectively, in 

proceedings u/s.143(3) of the Income Tax Act, 1961 (in short 

"the Act").  

 

  Heard both the parties at length. Case files perused.  

 

2.  The assessee’s former appeal ITA.No.92/PUN./ 

2020 raises the following substantive grounds :  
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 “1. On the basis of facts and in the circumstances of the 

case and as per law, the CIT(A) is not justified confirming 

the disallowance of deduction of Rs.2,51,56,948/- claimed 

U/s. 80- IA(4) of the Act. 

 
2. On the basis of facts and in the circumstances of the 

case and as per law, the CIT(A) is not justified in 

confirming the disallowance of deduction of 

Rs.2,51,56,948/- claimed U/s. 80- IA(4) of the Act by 

holding that the deduction u/s. 80-IA(4) cannot be claimed 

by partnership firm ignoring the fact that the partners of 

the assessee firm are company M/s. Suyojit Infrastructure 

Private Limited and its directors. 

 
3. On the basis of facts and in the circumstances of the 

case and as per law, the CIT(A) while confirming the 

disallowance of deduction of Rs.2,51,56,948/- claimed 

U/s. 80-IA(4) of the Act is not justified in holding that the 

assessee firm is not owned by M/s. Suyojit Infrastructure 

Private Limited as status of partnership firm and company 

are different. 

 
4. On the basis of facts and in the circumstances of the 

case, the CIT(A) is not justified in not following the rule of 

consistency while rejecting the claim for deduction U/s. 

80IA(4) of the Act particularly when the said claimed is 



 

3 
ITA.Nos.92 & 97/PUN./2020 

M/s. Suyojit Infrastructure, Nashik.  
 

 

 

allowed to the appellant in the assessment for earlier 

years. 

 
5. On the basis of facts and in the circumstancesof the 

case and as per law, the CIT(A) while confirming the 

disallowance of deduction of Rs.2,51,56,948/- claimed 

U/s. 80-IA(4) of the Act is not justified in holding that the 

company M/s. Suyojit Infrastructure Private Limited has 

sublet the work to assessee, ignoring the fact that the 

assessee firm is just a special purpose vehicle owned and 

controlled by company to carry out the infrastructural 

project. 

 
6. The appellant craves for the addition to, deletion, 

alteration, modification of the above grounds of appeal.” 

 
 

3.  Both the parties are ad idem during the course of 

hearing that the assessee’s latter appeal 

ITA.No.97/PUN./2020 also raises the very similar issues since 

the only exception therein is the quantum of sec.80IA(4) 

deduction to the tune of Rs.12,56,333/-. Mr. Shingte at this 

stage takes us to the CIT(A)'s identical detailed discussion in 

both these cases holding the assessee as not eligible to claim 

the impugned deduction as under :  
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3.1.  Mr. Shingte’s sole substantive contention raised 

before us is that this tribunal’s earlier common order in 

assessment years 2010-11 and 2011-12 involving assessee’s 

twin appeals ITA.Nos.850 & 851/PUN./2016 decided on 

06.11.2018 has already declined the Revenue’s stand 

contesting its’ eligibility for claiming sec.80IA(4) deduction. He 

quotes learned coordinate bench’s detailed discussion to this 

effect reading as under :  

 

“12.  We have heard the rival contentions and 

perused the record.  Under the provisions of section 263 of 

the Act, the Commissioner is empowered to exercise his 

jurisdiction where the order passed by Assessing Officer is 

erroneous and prejudicial to the interest of Revenue.  In 

case both the conditions of section 263 of the Act are 
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satisfied i.e. order is erroneous and prejudicial to the 

interest of Revenue, then the Commissioner is empowered 

to exercise his jurisdiction under section 263 of the Act.  

However, where the Assessing Officer has considered the 

issue and has taken a view on the issue, merely because 

the Commissioner does not agree with the view taken by 

Assessing Officer would not entitle the Commissioner to 

exercise his jurisdiction of revision under section 263 of 

the Act.  Such is the proposition laid down by the Hon'ble 

Supreme Court and various other Courts. 

 

13.  Now, coming to the facts of present case, the 

assessee has been claiming aforesaid deduction under 

section 80IA(4) of the Act in the preceding years and even 

in succeeding years.  The claim of assessee was duly 

verified by the Assessing Officer in preceding year i.e. 

assessment year 2009-10 and by speaking order passed 

under section 143(3) of the Act, the said claim of assessee 

was allowed.  The status of assessee remains the same as 

in earlier years even for the year under consideration.  The 

Assessing Officer has accepted the status of assessee and 

allowed deduction claimed under section 80IA(4) of the Act 

by passing speaking order under section 143(3) of the Act.  

The assessment proceedings in the hands of assessee 

were initiated under CASS solely for the purpose of 
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verifying the claim of assessee under section 80IA(4) of the 

Act.  The assessee has also filed on record the 

submissions made before the Assessing Officer justifying 

its claim of deduction under section 80IA(4) of the Act, 

which has been verified by Assessing Officer and specific 

comments to the same has been made.  It is undisputed 

that the assessee was partnership concern and had 

claimed the aforesaid deduction being income from eligible 

business of development, operation and maintenance of 

infrastructural facilities.  Vide para 6.1 (wrongly 

numbered), the Assessing Officer in assessment order 

dated 01.06.2012 gives his clear finding that Further the 

partnership firm fulfills all these criteria’s provided u/s. 

80IA(4)(i)(a)&(b) of the Act, and therefore the said project is 

eligible for getting the benefits of the provisions of the said 

section.  Once the criteria of section has been verified and 

the assessee has been found to have fulfilled the same 

and the Assessing Officer has thus, accorded the benefits 

of said section to the assessee, then such a view is not 

open for any revision by the Commissioner under section 

263 of the Act.  Here, it may be pointed out that the said 

order was passed on 01.06.2012 and had become final.  

The Commissioner has initiated proceedings under section 

263 of the Act by issue of show cause notice, which is 
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dated 08.01.2016.  In case the Commissioner had to 

exercise its jurisdiction of revision of assessment order 

passed on 01.06.2012, then show cause notice under 

section 263 of the Act could be issued only upto March, 

2015, which is not so.  Hence, the assessment order 

becomes final.   

 

14.  Now, coming to second stage of proceedings in 

the case of assessee, where after passing of said 

assessment order, the Assessing Officer had recorded 

reasons for reopening the assessment proceedings, 

wherein the sole reason for reopening the assessment was 

as under :- 

 

“On verification of e-return of income for A.Y. 2010-11 

filed by the assessee firm, it is seen that it has 

claimed deduction of ₹ 1,42,40,062/- under section 

80-IA of the Act.  The deduction u/s 80-IA of the Act 

is allowable in the case of company only and not to 

any other person like individual, HUF, firm, etc. 

needs to be verified.” 

 
15.  The basis for reasons recorded for reopening 

the assessment under section 148(2) of the Act was 

deduction claimed under section 80IA(4) of the Act, 

wherein the Assessing Officer observed that it was 
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allowable in the case of company only and not to any 

other person i.e. individual, HUF, firm, etc. and hence, it 

needed verification.  Similar reasons have also been 

recorded for assessment year 2011-12, wherein 

admittedly, original return of income was processed under 

section 143(1) of the Act and no assessment order was 

passed under section 143(3) of the Act.  In response to the 

aforesaid reopening of assessment in the case of 

assessee, the assessee raised objections to notice issued 

under section 148(2) of the Act and pointed out that the 

said issue of allowability of deduction to a person other 

than company was discussed during assessment 

proceedings and the Assessing Officer had granted 

deduction after being satisfied with explanation given on 

behalf of assessee.  The assessee alleged that there was 

no new material coming to light for initiation of action 

under section 147 / 148 of the Act and mere change of 

opinion could not constitute ‘reason to believe’.  Hence, 

request was made for dropping proceedings initiated 

under section 148 of the Act.  The Assessing Officer vide 

order passed under section 143(3) r.w.s. 147 of the Act, 

dated 31.01.2014 for assessment year 2010-11 and even 

for assessment year 2011-12, even dated held that The 

assessment proceedings u/s 147 of the Income Tax Act, 
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1961 initiated by issuing the notice u/s 148 of the Income 

Tax Act, 1961 on 17.10.2012, is hereby dropped.  Hence, 

a proper assessment order was passed by Assessing 

Officer dropping initiated proceedings under section 148 of 

the Act. 

 

16.  The Commissioner in show cause notice under 

section 263 of the Act refers to reopened proceedings in 

the case of assessee by issue of notice under section 148 

of the Act and holds that action of Assessing Officer in 

dropping proceedings was not in accordance with law and 

hence, was erroneous in so far as it is prejudicial to the 

interest of Revenue.  The allegation of Commissioner was 

that the assessee firm was not eligible for claiming the 

deduction under section 80IA(4) of the Act, where the 

agreement was between Suyojit Infrastructure Ltd. and 

Government of Maharashtra and not with the firm M/s. 

Suyojit Infrastructure.  Another reason for which show 

cause notice was issued, was the balance shown in bank 

as per Balance Sheet at about ₹ 3.21 crores, whereas the 

firm M/s. Suyojit Infrastructure had not shown any 

interest credited to the Profit and Loss Account for the year 

and the Assessing Officer had not conducted any enquiries 

in this regard.  At the outset, it may be pointed out that 

where the Commissioner has exercised his jurisdiction 
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against reopened assessment under section 147 / 148 of 

the Act, then he has to consider only the said order passed 

under section 143(3) r.w.s. 147 of the Act.  As pointed out 

by us in the paras hereinabove, re-assessment 

proceedings were initiated for the sole purpose of verifying 

the claim of deduction under section 80IA(4) of the Act.  

Undoubtedly, the said proceedings were dropped by 

passing speaking order.  In other words, allowability of 

deduction which was by earlier order passed under 

section 143(3) of the Act, dated 01.06.2012 was not 

disturbed.  Once the said assessment order has become 

final, then second order passed by Assessing Officer 

under section 143(3) r.w.s. 147 of the Act merely dropping 

re-assessment proceedings cannot be held to have decided 

the issue of eligibility of claim of deduction under section 

80IA(4) of the Act.  The said issue stands settled in favour 

of assessee by earlier order dated 01.06.2012, which has 

not been disturbed by any of the authorities.  The exercise 

of jurisdiction by Commissioner in such circumstances by 

issuing show cause notice and holding the assessee to be 

not eligible for claiming the deduction under section 

80IA(4) of the Act does not stand.  Where the 

Commissioner had exercised jurisdiction against second 

assessment order passed i.e. dropping 147/148 
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proceedings, then the stand of Commissioner in holding 

that the assessee was not eligible to claim the aforesaid 

deduction, cannot stand in the eyes of law because the 

said order does not decide the said issue. 

 

17.  Another point, which may be pointed out herein 

is that original assessment order was consequent to 

picking up the issue during CASS of claim of deduction 

under section 80IA(4) of the Act and even re-assessment 

proceedings were vis-à-vis aforesaid deduction by 

assessee, who was the partnership concern.  The 

Assessing Officer has already taken a view in this regard 

and the same cannot be disturbed by Commissioner on the 

same grounds as that would amount to change of opinion.  

Further, in any case, under the provisions of section 

80IA(4) of the Act, an enterprise is entitled to claim the 

aforesaid deduction and the Commissioner is wrong in 

proposing that the company is entitled to claim the 

aforesaid deduction.  Even on this ground, the order of 

Commissioner under section 263 of the Act, fails.  Hence, 

we hold that exercise of jurisdiction by Commissioner 

under section 263 of the Act is both invalid and bad in 

law. 

 

18.  Now, coming to second issue raised in the show 

cause notice i.e. in respect of balance shown in the 
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Balance Sheet and corresponding interest, no such issue 

was decided in 148 proceedings neither in reasons 

recorded for reopening nor in the final assessment order 

dropping the said proceedings.  Hence, the Commissioner 

has exceeded the jurisdiction vested under section 263 of 

the Act and the said issue could not form the basis for 

initiating 263 proceedings against the assessee.  

Accordingly, even for the second issue, order of 

Commissioner is both invalid and bad in law.  We hold so.   

 

19.  Similarly, for assessment year 2011-12, facts 

are similar except to the extent that original assessment in 

the case was completed under section 143(1) of the Act.  It 

may be pointed out that once the claim has been allowed 

to assessee for the preceding years and there was no 

change in factual aspects, then there was no need to 

disturb the position, since rule of consistency is to be 

applied.  Applying the same, where the Assessing Officer 

had allowed deduction claimed under section 80IA(4) of 

the Act to the assessee, then even while processing return 

of income under section 143(1) of the Act, such a stand 

cannot be said to be erroneous or prejudicial to the interest 

of Revenue.  Hence, there is no merit in the order passed 

by Commissioner under section 263 of the Act.  The 

grounds of appeal raised by assessee are thus, allowed.”  
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3.2.  The assessee accordingly prayed that both these 

CIT(A)'s identical orders in issue also deserve to be reversed in 

very foregoing terms.  

 

4.  The Revenue has placed strong reliance on the 

CIT(A)'s above extracted detailed reasoning holding that the 

assessee, a partnership firm, is not entitled for the impugned 

sec.80IA(4) deduction.  

 

5.  We have given our thoughtful consideration to the 

foregoing vehement rival stands and find no merit in 

assessees’ arguments. We make it clear that the clinching 

issue which arise for our apt adjudication in the instant 

appeals is that of the assessee’s eligibility itself to claim 

sec.80IA(4) deduction. There is hardly any dispute between the 

parties that this assessee namely M/s. Suyojit Infrastructures; 

is a partnership firm, wherein not only the eponymous 

company M/s. Suyojit Infrastructure Ltd., through directors 

but also two individuals S/Shri Anant Keshav Rajegaonkar 

and Anil Bhavarlal Jain hold their respective stakes (supra). 

That being the case, we are of the view that the latter twin 

individual stakeholders would violate sec.80IA(4)(i)(a) of the 

Act being not “owned by a company”. This is indeed coupled 

with the fact that this tribunal’s coordinate bench’s order in 

M/s. Eshwarnath Constructions (supra) has already 

adjudicated the very issue against the assessee and in 
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Revenue’s favour. We also have the benefit of hon’ble apex 

court’s recent landmark decision in Commissioner of Customs 

(Imports) vs. Dilip Kumar And Co. & Ors. [2018] 9 SCC 1 (SC) 

(FB) that such deduction provisions ought to be strictly 

construed only. 

 

5.1.  So far as the learned counsel’s strong reliance on 

the earlier learned coordinate bench’s order is concerned, we 

nowhere see any specific detailed discussion regarding 

sec.80IA(4)(i)(a) qua the clinching “ownership” aspect which 

has to be treated as a mandatory condition. We wish to quote 

CIT vs. BR Constructions [1993] 202 ITR 222 (AP) holding that 

such an adjudication not considering the corresponding 

statutory provision is not a binding precedent as under :  

 

“37.   The effect of binding precedents in India is that 

the decisions of the Supreme Court are binding on all the 

courts. Indeed, article 141 of the Constitution embodies the 

rule of precedent. All the subordinate courts are bound by 

the judgments of the High Court. A single judge of a High 

Court is bound by the judgment of another single judge and 

a fortiori judgments of Benches consisting of more judges 

than one. So also, a Division Bench of a High Court is 

bound by judgments of another Division Bench and Full . A 

single judge or Benches of High Courts cannot differ from 

the earlier judgments of co-ordinate jurisdiction merely 
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because they hold a different view on the question of law 

for the reason that certainty and uniformity in the 

administration of justice are of paramount importance. But, 

if the earlier judgment is erroneous or adherence to the rule 

of precedents results in manifest injustice, differing from the 

earlier judgment will be permissible. When a Division Bench 

differs from the judgment of another Division Bench, it has 

to refer the case to a Full Bench. A single judge cannot 

differ from a decision of a Division Bench except when that 

decision or a judgment relied upon in that decision is 

overruled by a Full Bench or the Supreme Court, or when 

the law laid down by a Full Bench or the Supreme Court is 

inconsistent with the decision. 

 

38.   It may be noticed that precedent ceases to be a 

binding precedent - 

 

(i) if it is reversed or overruled by a higher court, 

(ii) when it is affirmed or reversed on a different ground, 

(iii) when it is inconsistent with the earlier decisions of the 

same rank, 

(iv) when it is sub silentio, and 

(v) when it is rendered per incuriam. 

 



 

20 
ITA.Nos.92 & 97/PUN./2020 

M/s. Suyojit Infrastructure, Nashik.  
 

 

 

39.   In paragraph 578 at page 297 of Halsbury's 

Laws of England, Fourth Edition, the rule of per incuriam is 

stated as follows : 

"A decision is given per incuriam when the court has acted 

in ignorance of a previous decision of its own or of a court of 

co-ordinate jurisdiction which covered the case before it, in 

which case it must decided which case to follow; or when it 

has acted in ignorance of a House of Lords decision, in 

which case it must follow that decision; or when the 

decision is given in ignorance of the terms of a statute or 

rule having statutory force." 

 

40.   In Punjab Land Development and Reclamation 

Corporation Ltd. v. Presiding Officer, Labour Court, the 

Supreme Court explained the expression "per incuriam" thus 

(at page 36 of 77 FJR) : 

 

"The Latin expression per incuriam means through 

inadvertence. A decision can be said generally to be given 

per incuriam when the Supreme Court has acted in 

ignorance of a pervious decision of its own or when a High 

Court has acted in ignorance of a decision of the Supreme 

Court." 

 

42.   As has been noticed above, a judgment can be 

said to be per incuriam if it is rendered in ignorance or 
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forgetfulness of the provisions of a statute or a rule having 

statutory force or a binding authority. But, if the provision of 

the Act was noticed and considered before the conclusion 

arrived at, on the ground that it has erroneously reached 

the conclusion the judgment cannot be ignored as being per 

incuriam. In Salmond on Jurisprudence, Twelfth Edition, at 

page 151, the rule is sated as follows : 

 

"The mere fact that (as is contended) the earlier court 

misconstrued a statute, or ignored a rule of construction, is 

no ground for impugning the authority of the precedent. A 

precedent on the construction of a statute is as much 

binding as any other, and the fact that it was mistaken in 

its reasoning does not destroy its binding force." 

 

43.   In Choudhry Brothers' case, as noticed above, 

the Division Bench treated the judgment in Ch. Atchaiah's 

case , as per incuriam on the ground that the earlier 

Division Bench did not notice the significant changes the 

charging section 3 has undergone by the omission of the 

words "or the partners of the firm or the members of the 

association individually"-. In our view, this cannot be a 

ground to treat an earlier judgment as per incuriam. The 

change in the provisions of the Act was present in the mind 

of the court which decided Ch. Atchaiah's case. Merely 

because the conclusion arrived at on construing the 
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provisions of the charging section under the old Act as well 

as under the new Act did not have the concurrence of the 

latter Bench, the earlier judgment cannot be called per 

incuriam. 

 

44.   Though a judgment rendered per incuriam can 

be ignored even by a lower court, yet it appears that such a 

course of action was not approved by the House of Lords in 

Cassell and Co. Ltd. v. Broome [1972] 1 All ER 801, 

wherein the House of Lords disapproved the judgment of 

the Court of Appeal treating an earlier judgment of the 

House of Lords as per incuriam. Lord Hailsham observed 

(at page 809) : 

 

"It is not open to the Court of Appeal to give gratuitous 

advice to judges of first instance to ignore decisions of the 

House of Lords in this way." 

 

45.   It is recognised that the rule of per incuriam is 

of limited application and will be applicable only in the 

rarest of rare cases. Therefore, when a learned single judge 

or a Division Bench doubts the correctness of an otherwise 

binding precedent, the appropriate course would be to refer 

the case to a Division Bench or Full Bench, as the case may 

be, for an authoritative pronouncement on the question 
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involved as indicated above. The above-said two questions 

are answered as indicated above.”  

 

5.2.  We accordingly conclude that both the learned lower 

authorities have rightly held the assessee as not eligible for the 

impugned deduction once it fails to fulfill the statutory 

condition u/s.80IA(4)(i)(a) of the Act. Their respective findings 

stand upheld therefore. The assessee fails in both these 

instant appeals. Ordered accordingly.  

 

6.  These assessees’ twin appeals are dismissed in 

above terms. A copy of this common order be placed in the 

respective case files.  

     
Order pronounced in the open Court on 21.06.2023. 
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